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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellees the questions are: 


1. Whether it is negligence towards a domestic employee for an 
employer to allow a washing machine drain hose to remain in a 
customarily suspended position not hidden or obscured from view 
extending from the washing machine to a wash tub close to an entrance 
of the basement bathroom when such servant is aware of the presence 
and position of said hose and has stepped over it numerous times during 
the course of a year and where other means of access to said bathroom 


are available. 


2. Whether testimony concerning a promise to repair is material 
when the cause of appellant's fall was admittedly her own act in failing 
to step high enough over the hose, the position of which she was not only 
aware of, but was looking at, when she fell. 





COUNTERSTATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, An Employer Is Not Negligent With Respect To His Domestic 
Servant In Allowing A Washing Machine Drain Hose To 
Remain In A Suspended Position Not Hidden Or Obscured 
From View Above The Basement Floor Of His House And 
Close To An Entrance Door Of The Basement Bathroom 
When Such Servant Is Aware Of The Presence Of The Hose; 
Can Readily See Its Position And Had Stepped Over It Many 
TIMeSEy ey ete stoh eet Ueial an fier cance ace ee 


a. Obliviousness to the presence and position of the 
hose would create a danger of bodily harm not 
otherwise present awl toeirnse! Woe Matty bey Te 


Appellant's own testimony clearly and unequivo- 
cally shows that the cause of her injuries was her act 
alone in not «stepping high enough over the hose 


The Promise To Repair Alleged By Appellant To Be An 
Inducement For Her Continued Employment Was Fulfilled 
And No Further Promise Was Made By Appellees To 
Appellant 


CONCLUSION 
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COUNTERSTATEMENT OF THE CASE 


For the purpose of this brief, unless otherwise stated, the term 
appellees refers only to Edmund W. Dreyfuss and Lorraine S. Dreyfuss 
and the term appellant refers only to Pinkie Burgan. 


Appellant was employed by appellees on September 10, 1955 as a 
domestic servant. (J. A. 19, 21). Her duties consisted mainly of 
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cleaning the upstairs, serving dinner, washing and ironing clothes. 

(J. A. 21, 22). Every day for four or five weeks following the commence- 
ment of her employment, appellant used the laundry facilities in the base- 
ment of the Dreyfuss home to wash the Dreyfuss children's clothes. 

(J. A. 22). Then, she washed appellees’ clothes only once a week until 
August of 1956 when another maid Ruth who had performed some of the 
laundering duties (J. A. 24) left the employ of appellees and appellant 


again assumed the full laundering duties. (J. A. 24). 


On July 24, 1956 before noon (J. A. 33), appellant was doing the 
family wash and intended to go to the basement bathroom when she fell 
over a hose which extended from the washing machine about two feet to 
the washtubs and across an entrance to the basement bathroom suspended 
from the basement floor at a height of approximately eighteen inches. 
This hose which was about one and a half or two inches in diameter, 
black in color, was at first tied with string to one of the water pipes, the 
end of the hose extending over the top of the nearest washtub. (J. A. 25- 
28). Its purpose was to drain water from the washing machine to the 
washtubs. (J. A. 29). 


A bathroom door was located in an area between the washing 
machine and the washtubs in front of which ran the aforesaid hose. 
(J. A. 26). There was another entrance to the basement bathroom how- 
ever, available for appellant's use through one of the maid's rooms. 
(J. A. 26, 28, 45). 


On the aforesaid date, appellant chose to enter the basement bath- 
room from the door next to the washing machine and fell into the bath- 
room when, in attempting to step over the hose, she failed to raise her 
leg high enough. (J. A. 32). Minor injuries were sustained as a result 
of this fall. (J. A. 36). She had used this entrance and had stepped over 
this hose successfully numerous times since the beginning of her employ- 
ment. (J. A. 27, 28). 
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On several occasions prior to the aforementioned fall, the drain 
hose would become free of its String attachment when the washing 
machine was running and fall to the basement floor spilling water. 

(J. A. 29). Consequently, on July 26, 1956 the hose, heretofore attached 
to the water pipe by string, was wired to a washtub by an employee of 
appellee, Dreyfuss Brothers, Inc. at the request of appellee Edmund 
Dreyfuss. (J. A. 30, 38). Two holes were bored through the washtub 
nearest the bathroom door and the hose from the washing machine 
together with the hose from the dryer were placed over the top of the 
washtub and secured with wire looped through the bored holes. (J. A. 39, 
40). However, the drain hose from the washing machine was still sus- 
pended in air approximately eighteen inches from the basement floor 

and in the same relative position that it had occupied when tied with 
string. (J.A. 40). Appellant conceded that the hose could not be lowered 
as it was just long enough to reach over the top of the washtub. (J.A. 41). 


For about three weeks after the fall of July 24, 1956, appellant did 
the family wash every day, (J.A. 36), or at least once a week (J.A. 41); 
but, nonetheless, used the door between the washing machine and the 
tubs to go to the bathroom several times -- each time stepping over the 
hose. (J.A. 41). On other occasions, she would use the door of the 
maid's room to get into the basement bathroom. (3 .A. 37). 


On August 13, 1956 around noon appellant was again attending to 
the family wash and proceeded to enter the bathroom via the door next 
to the washing machine. She fell over the hose and into the bathroom 
sustaining injuries for which she and her husband now claim substantial 
damages. (J.A. 6). The reason for the fall -- she "didn't step high 
enough over that hose." (J.A. 43). 


Although there is some testimony concerning an alleged promise 


to repair made by appellees to appellant, the conversations in regard 
thereto took place prior to July 26, 1956, the date on which certain 
repairs were made by appellee Dreyfuss Brothers, Inc. No further 
promise was made by appellees to appellant. (See colloquy between 
appellant's counsel and the Court - J.A. 13-16). : 
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STATUTES AND RULES INVOLVED 


Rule 56 of the Federal Rules of Civil Procedure provides: 
x * * * * ¥ 

'(b) For Defending Party. A party against 
whom a claim, counterclaim or cross-claim is 
asserted or a declaratory judgment is sought 
may, at any time, move with or without support- 
ing affidavits for a summary judgment in his 
favor as to all or any part thereof. 


"c) Motion and Proceedings Thereon. The 
motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse 
party prior to the day of hearing may serve 
opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, deposi- 
tions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine 
issue as to any material fact and that the mov- 
ing party is entitled to a judgment as a matter 
of law. * * *" 


x * ee * * 


SUMMARY OF ARGUMENT 


An employer is not negligent with respect to his domestic servant 
in allowing a washing machine drain hose to remain in a customarily 
suspended position above the basement floor of his home close to an 
entrance of the basement bathroom when such servant was aware of the 
presence and position of the hose for a period of about a year and the 
hose was not hidden or obscured from view. And, when in addition, the 
servant clearly and unequivocally assigns as the only reason for her 
fall over the hose, her failure to step high enough to clear it. Lacking 
any facts upon which negligence might be inferred, the granting of a 
motion for summary judgment was proper. 


A promise to repair absolves a domestic employee from the 
doctrine of assumption of risk only when there is a defective condition 
for which the promise to repair was made, and the servant relied on 


this promise to his detriment. In this case, neither was there a 
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defective condition as stated aforesaid, but the promise to alter or 
change a condition upon which appellant alleges reliance was fulfilled 
and no further promise was made by appellees to appellant prior to her 
fall and consequent injuries. 


ARGUMENT 
I 


AN EMPLOYER IS NOT NEGLIGENT WITH RESPECT TO 
HIS DOMESTIC SERVANT IN ALLOWING A WASHING 
MACHINE DRAIN HOSE TO REMAIN IN A SUSPENDED 
POSITION NOT HIDDEN OR OBSCURED FROM VIEW 
ABOVE THE BASEMENT FLOOR OF HIS HOUSE AND 
CLOSE TO AN ENTRANCE DOOR OF THE BASEMENT 
BATHROOM WHEN SUCH SERVANT IS AWARE OF THE 
PRESENCE OF THE HOSE; CAN READILY SEE ITS 
POSITION AND HAD STEPPED OVER IT MANY TIMES. 


a. Obliviousness to the presence and 
position of the hose would create a 


danger of bodily harm not otherwise 


present. 


It is common knowledge that washing machines are equipped with 
drain hoses which extend to wash tubs and, as is usual and customary, 
are suspended at some distance from the floor in order to reach the 
washtub. The presence and position of the drain hose in the Dreyfuss 
home alleged by appellant to create a dangerous condition was observed 
by her almost daily for a period of a year. Although its position might 
result in some inconvenience to one entering the basement bathroom 
through the door next to the washing machine, nevertheless, the position 
of the hose was not dangerous when one could readily see it. The danger 
would arise only if the hose was in some manner hidden or obscured 
from view in such a way as to constitute a hazard to an unwary passer- 
by. Appellant's testimony clearly negatives this proposition and affirma- 
tively indicates the contrary to be the true state of facts. 


At the time of each fall the basement was amply lighted (J. A. 23) 
and the hose in its position was obvious to appellant as her testimony 
shows and would be obvious to anyone else at or near the washing 
machines. 
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(Examination by Counsel for Appellees) 
x eK OK KX 


In other words, from September 10, 1955 
until July 24, 1956, this black hose that you 
have described ran from the washing ma- 
chine across in front of this door leading 
into the bathroom and was tied to the tubs; 
is that correct? 


"A. Yes. 
"Q. That was the position of it? 
"A. Yes. 
"Q. And you saw it there every day? 
"A. Yes, I saw it. 
"Q. And you knew it was there? 
"A. Yes, I knew it was there." 
*x** * * * * 
The record is replete with statements by appellant indicating that 
she was constantly aware of the presence and position of the drain hose. 


(J. A. 26-31, 34, 36, etc.). This being so, there are no facts upon which 
negligence can be inferred. Furthermore, if appellant did not wish to 


use the bathroom door next to the hose other means of access to the 
bathroom were available. 


The leading case in this jurisdiction on this precise question is 
Fitzpatrick v. Fowler, 1948, 83 U.S. App. D.C. 229, 168 F. 24172. This 
was an action by a domestic servant against her employer to recover 
damages for personal injuries sustained in a fall in her employer's 
home. Plaintiff testified that on the date of her fall she was clearing 
the table in the dining room, turned to replace a bottle of wine on the 
sideboard and in so doing her foot caught on a "tear" in the linoleum 
causing her to fall. Evidence disclosed that plaintiff had mopped the 
dining room every day during a two-week period prior to her accident. 
This Court held that plaintiff failed in her proof to establish evidence of 
negligence. P. 174, 168 F. 2d: 
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"Justice Van Orsdel, delivering the opinion of 
this court in Anderson v. Smith, 1910, 35 App. 
D.C. 93, said: *The burden is on the plaintiff 

to establish negligence on the part of the defend- 
ant. Such negligence cannot be presumed, and 
may only be inferred from facts showing undis- 
closed knowledge of a condition which exposes 
the employee to a peculiar danger unknown to 
him, and which he could not, with the exercise 
of ordinary prudence and intelligence, have 
observed.' (Page 95, of 35 App. D.C.) It is 
true that appellee was under a duty, as an em- 
ployer, to furnish her employees with a reason- 
ably safe place to work (Citing authorities) But 
this legally imposed duty does not make the 
employer liable as an insurer, (Citing author- 
ities) and this court has stated explicitly that 
the correlative duty of giving warning and 
instructions is not incumbent upon the employer 
where the duty, as here, is simple and the dan- 
gers, if any, are obvious. (Citing authorities) 
It is clear on the record before us that appel- 
lant failed to adduce the requisite evidence 
tending to impute negligence to appellee." 


Appellant attempts to draw an analogy of the facts in this case 
with the recent case of Deane v. The United States, 1957, 100 U.S. App. 
D.C. 328, 244 F. 2d 776, wherein plaintiff-invitee fell over a slack 
electric cord at the entrance way of a Government building. The negli- 
gence in that case, however, was predicated on the fact that no oral or 
written warning or notice of the condition was communicated to the 
plaintiff. This certainly is not the situation here for the record con- 
tains many statements by appellant concerning her knowledge of the 
alleged dangerous condition. 


In a somewhat similar situation, in Gordon v. Clotsworthy, 1953, 
127 Colo. 377, 257 P. 2d 410, 49 A.L.R. 2d 314, an action by a 58 year 


old domestic servant against her employer for damages for injuries 


sustained by her in a fall on her employer's waxed floors wherein she 
alleges that the floors were rendered slippery and dangerous for loose 
rugs thereon, the Court held that the maintenance by an employer of 
waxed, highly polished, hardwood floors, on which were placed loose 
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rugs does not by itself constitute negligence to a domestic employee 
having knowledge of the existing conditions, where no latent or hidden 


defects are disclosed. 


The plaintiff fell approximately four weeks after the floors were 
waxed as she was walking along the upper hallway carrying defendant's 
ironed clothes when her right foot skidded on a rug. The Court, after 
reciting the general law that it is a duty of an employer to exercise 
ordinary care to see that an employee is provided with a reasonably 
safe place within which to work, stated that it need not consider the 
defenses of contributory negligence and assumption of risk inasmuch 
as the evidence presented failed to show an act or omission constituting 


negligence. 


In other jurisdictions, in Liptak v. Karsener, 1940, 208 Minn. 168, 


293 N. W. 612, which was an action for injuries sustained by a domestic 
servant in defendant's home, wherein plaintiff servant fell in the base- 
ment laundry and was injured, the claim of negligence against defendant 
employer was founded upon a projection above the concrete floor of a 
sewer plug. It consisted of a length of soil pipe, six inches in diameter, 
extending above the cement flcor two and one-half inches, and into the 
center of which was inserted a screwcap. Plaintiff, in doing her work, 
stumbled over the plug and was injured. She had fallen in the same 
manner two months prior to this fall. The Court held that plaintiff had 
assumed the risk of injury as a matter of law and stated on p. 613, 
292 N.W.: 

"The danger was as plain to plaintiff as to defend- 

ant. Plaintiff had stumbled over the plug before 

and had complained of it to her mistress. The 

danger of stumbling was, in the then condition of 

things, incident to plaintiff's employment, and by 

her known and appreciated. That makes assump- 


tion of risk appear as a matter of law." (Citing 
authorities) 
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Judgment was affirmed for defendant in Brown v. Friedman, 1935, 
246 App. Div. 653, 283 N.Y.S. 269, an appeal from a judgment dismiss- 
ing plaintiff's complaint at the close of her evidence, where it was 
shown that plaintiff was a domestic in defendant's employ who, having 
finished the family wash, slipped on the basement floor from water 
which had spilled over from a pail under a crack in the laundry tub 
known by plaintiff to have been there during the 6 months of her employ- 


ment. 


And in Flynn v. Garber, 1956, 333 Mass. 663, 132 N. E. 2d 385, 
the Court held that a homeowner was not negligent in maintaining in his 
bathroom a tile border three-fourths of an inch in height above the bath- 
- room floor level and extending out from the top four to six inches when 
such condition was obvious to the domestic servant who slipped and fell 
on entering the bathroom. 


For a more comprehensive review on authorities on this point see 
cases collected in the annotation of 49 A.L.R. 2d, beginning at page 317. 


b. Appellant's own testimony clearly and unequiv - 
ocally shows that the cause of her injuries was 


her act alone in not stepping high enough over 


the hose. 


On both occasions of appellant's falls, on July 24, 1956 and again 
on August 13, 1956, appellant states the reason for these falls quite 
clearly in her deposition reported on pages 32 and 42-43 of the Joint 
Appendix. 


(J. A. 32) (Examination by Counsel for Appellees) 
* xk ke * * 


"Q. Let's get to this date of July 24, 1956 
which you say was a Tuesday. Now before 
that time, and in going into this bathroom 
you had stepped over and had to step pretty 
high to step over that hose a great number 
of times; is that right ? 


That's right. 





"dQ, 


TA, 
"@Q. 
TA, 
"@Q. 


TA. 


"Q. 


"A. 
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You wouldn't want to make a guess how 
many times? 
No. 
But it had been a great many times? 
Yes. 


What happened when you stepped over it 
on July 24, 19567 


I just didn't raise my leg up high enough 
to step over it and fell. 


And how did you fall? Did you fall into 
the bathroom or out into the laundry room? 


I fell into the bathroom." 
*x** kek * * 


. 42-43) (Examination by Counsel for Appellees): 


"Q. 


* * * * kK * 


Was the hose wired? Had you noticed that 
morning that the hose was wired across 
there ? 


Yes, I did. 


And it ran from the laundry machine over, 
and it was wired to the tubs? 


Yes. 


You noticed that situation that morning 
before you fell? 


Yes, I knew it was there. 


Did you go to the bathroom that morning 
before you fell? 


Before I fell? 


Did you use that bathroom door before you 
fell? 


No, I didn't use it before. I had just used 
it that morning and was going in to use it 
then. 


When you fell were you going in or coming 
out ? 


Going in. 
And tell me what happened when you went in? 
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"A. Well, I started in and I fell. 

"Q. What caused your fall. Did your not step 
high enough? 

"A. I didn't step high enough over that hose. 

"Q. You saw the hose there? 

"A. Yes, I did. 


"Q. But you didn't step quite high enough to 
clear it? 


"A. That's right. 

"Q. And you fell into the bathroom? > 

"A. That's right." | 
“ * ee KK *K 


Appellant could have stepped higher to clear the hose or she could 


have used another entrance. Accordingly, the means for preventing her 
injuries appear to have rested with her alone and neither her employers 
nor appellee Dreyfuss Brothers, Inc. could reasonably be held respon- 
sible therefor. 


With respect to appellee Dreyfuss Brothers, Inc., it was engaged 
by appellee Edmund W. Dreyfuss for the sole purpose of securing the 
aforesaid hose which had frequently become detached from the string 
that held it to the water pipe, more firmly in place in order to prevent 
water from spilling onto the basement floor. (J. A. 29). Appellee 
Dreyfuss Brothers, Inc. performed its requested task by boring holes 
in the washtub and securing both the drain hose from the washing ma- 
chine and the dryer hose with wire. (J. A. 35, 36, 38-40). This opera- 
tion clearly did not cause or contribute to cause appellant's injuries 
for the position of the hose, that is, its height from the basement floor, 
was. exactly the same as it was prior to the performance of this work. 
Whether the hose was attached with string or attached with wire was 
immaterial and unconnected with appellant's failure to step high enough 
over it. 
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0 
THE PROMISE TO REPAIR ALLEGED BY APPELLANT 
TO BE AN INDUCEMENT FOR HER CONTINUED 


EMPLOYMENT WAS FULFILLED AND NO FURTHER 
PROMISE WAS MADE BY APPELLEES TO APPELLANT. 


It is a general rule of law that a promise to repair a defective 
condition which induces an employee to continue work absolves that 


employee from assuming the risk during a reasonable length of time 


for the performance of this promise. Washington Terminal Company v. 
Sampson, 1923, 53 App. D.C. 179, 289 F. 577; Harper and James, The 
Law of Torts, Volume 2, Section 21.4. This doctrine which appellant 
relies on so strongly to support her case has no application to the facts 
herein for as pointed out in the preceding section the position of the 
hose did not constitute a defective or dangerous condition to one with 
knowledge thereof. Furthermore, the record shows clearly that the 
request to repair was made repeatedly during the course of a year in 
such a manner as stated on page 35, J. A.: 


** * Ke kK * 


"Yes, every time I would trip on it I would say 

'T tripped on that hose again.’ She (referring 

to appellee Mrs. Dreyfuss) would say 'I am 
going to have somebody out here next week. The 
men have been awfully busy’." 


*x** * ke *e * 

These conversations took place between September 10, 1955 and 
July 25, 1956 the time of plaintiff's first fall for which no damages are 
claimed. On July 26, 1956 repairs were made. (J. A. 38-40). It is 
significant to note that from that time until her fall on August 13, 1956, 
approximately three weeks later, no further promise was made by ap- 
pellees to appellant indicating at least an apparent acquiescence or 
satisfaction in the altered condition. (J. A. 13-16). Thirdly, appellant 
certainly did not expect appellees to believe that she relied on a change 
of condition as an inducement to continued employment when such 
condition, that is, the height of the hose from the basement floor, 
remained in status quo and which she saw daily with her own eyes up to 
and including the moment she fell. 





13 


As appellant's own testimony shows that there is no possible 
liability in law and there being no dispute as to the cause of her fall, 
there exists no genuine issue of material fact and therefore "the 
established practice is summary judgment". Jamieson v. Woodward & 
Lothrop, 1957, 101 U.S. App. D.C. 32, 247 F. 2d 23. 


CONCLUSION 


Since the presence and position of the hose in this case were 
known to appellant and the cause of her fall admittedly was her failure 
to step high enough over it, there are no facts upon which negligence 
on the part of any of the appellees can be inferred as proximately caus- 
ing her injuries, and accordingly, the granting of a motion for summary 


judgment in the lower court was in every respect, proper. 


It is respectfully submitted, therefore, that the judgment of the 
lower court be affirmed. 


Respectfully, | 


CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 


512 Washington Building 
Washington 5, D. C. 


Attorneys for Appellees 





